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Other jurisdictions hold that the company owes no duty other than 
not to injure him wantonly, intentionally or recklessly. Carr v. Missouri 
Pac, 195 Mo., 214 ; 77/. Cent. v. James, 67 111. App., 649, and McLaughlin v. 
Chicago R. I., Etc., Ry. Co., 115 111. App., 262. Another rule holds that 
those in charge of the trains are required to take notice of the fact of 
the use by a licensee, and use reasonable precautions to prevent injury to 
persons whose probable presence should be anticipated. Garner v. Trum- 
bull, 94 Fed., 321; Tutt v. III. Central, 104 Fed., 741; Bullard v. Southern 
Ry., 116 Ga., 644; McCarthy v. N. Y. Cen., 76 N. Y. S., 321 ; Swift v. R. R. 
123 N. Y., 645; Taylor v. Delaware & Hudson, 113 Pa., 162; Harriman 
v. Pittsburg, Etc., Ry., 45 Ohio St., n. 

Specific Performance — Contract to Convey Land — Partial Per- 
formance — Statute of Frauds. — Collins v. Leary, 77 Atl., 518 (N. J.). 
— Held, that where Leary, in consideration of the right to use a patented 
dredging bucket, contracted to convey certain real estate to complainant 
and her husband, since deceased, and in partial performance placed com- 
plainant and her husband in possession, but did not convey the property, 
there was sufficient part performance to justify specific performance in 
equity, notwithstanding the Statute of Frauds. 

In order to give a Court of Equity jurisdiction to enforce specific 
performance of a contract, it must be complete and certain as well as fair, 
and must be founded on a valuable consideration, and it must appear that 
the plaintiff has no adequate remedy at law. Louisville, Etc., Ry. Co. v. 
Bodenschats-Bedford Stone Co., 141 Ind., 251. A parol contract in rela- 
tion to land, which has been partly performed, may be established by 
parol and enforced in equity, notwithstanding the Statute of Frauds. 
Alexander v. McDaniel, 56 S. C, 252. Yet the parol contract will not be 
enforced unless the failure to do so will work a fraud on the plaintiff. 
Jayne v. Brown, 88 N. Y. Supp., 589. To justify the court in relaxing 
the operation of the statute, clear and convincing proof of the contract is 
essential. Boyd v. Cleghorn, 94 Va., 780. Specific performance of an 
oral contract to purchase real estate cannot be awarded where the plain- 
tiff does not show full performance of the contract on his part, or tender 
of performance. Clouse v. Elliott, 71 Ind., 302. Possession of the land 
by the vendee under an oral agreement of sale removes the case from 
the operation of the Statute of Frauds on a bill for specific performance. 
Coggswell v. Coggswell, 40 Atl., 213. But possession under such a con- 
tract must be notorious, exclusive, continuous, and in pursuance of the 
contract. Baldwin v. Baldwin, 73 Kan., 39. 

Specific Performance— Parol Gift of Land — Possession and Im- 
provements. — Whitaker v. McDaniel, 78 Atl v i (Md.). — Held, that 
equity will protect a parol gift of land equally with a parol sale of it, if 
followed by possession, and by valuable permanent improvements on the 
land made by the donee in reliance on the gift. 

The weight of authority, both in this country and in England, sup- 
ports the principal case. Young v. Overbaugh, 145 N. Y., 158; Dilwyn v. 
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Llewellyn, 31 L. J. Ch., 658; Coles v. Pilkington, L. R. 19 Eq., 174. Two 
theories are advanced for the reason of this rule: On the one hand, 
it is said that great injustice would be done the donee by refusing to grant 
specific performance; Wainwright v. Talcott, 60 Conn., 43; and on the 
other hand, that the possession and improvements are the equivalent of an 
actual consideration. Seave'y v. Drake s 62 N. H., 393 ; Guynn 'v. Mc- 
Cauley, 32 Ark., 97. But the court will not decree specific performance 
where the donee merely takes possession, without making improvements. 
Anderson v. Scott, 94 Mo., 637; West v. Webster, 39 Tex. Civ. App., 272. 
To warrant interference by a court of equity, the improvements made by 
the donee must be valuable and permanent; Price v. Lloyd, 31 Utah, 86; 
his possession must be actual and not constructive; Griggsby v. Osborne, 
82 Va., 371 ; and the possession must be taken, and the improvements made, 
in reliance on the gift. Bigelow v. Bigelow, 93 Me., 439. It is well set- 
tled that the possession and improvements are sufficient part performance 
to take the transaction out of the Statute of Frauds. Anderson v. 
Shockley, 82 Mo., 250 ; Truman v. Truman, 79 Iowa, 506. If specific 
performance is denied on account of doubt as to the proof, the court will 
decree compensation to the donee for the improvements made. Worth v. 
Worth, 84 111., 442. 

Street Railroads — Injuries — Contributory Negligence. — Ashley v. 
Joline, 126 N. Y. Supp., 3. — Held, that in an action for injuries received 
while crossing a street car track that plaintiff did not show herself free 
from contributory negligence, there being nothing to prevent her from 
seeing car, had she looked. Gavegan, J., dissenting. 

This decision is not in accord with the general rule of law on the 
subject, which is that failure to look before attempting to cross a street 
car track, does not per se constitute negligence, but is a question for 
the jury in every case. Pyne v. Broadway Electric Ry., 19 N. Y. Supp., 
217; Benjamin v. Holyoke Ry. Co., 16 Mass., 3. There are many cases 
holding that it is negligence as a matter of law not to look before attempt- 
ing to cross a steam railroad, but that such is not the case in regard to 
crossing a street car track. Smith v. Minneapolis City Ry., 90 Minn., 254. 
In some jurisdictions, however, it has been held that the same rule applies 
alike to both steam railroads and street railways. Berger v. Philadelphia 
R. T. Co., 141 Fed., 1020. With a state of facts similar to the present 
case, late decisions have said, without laying down any general rule, that 
there was no contributory negligence as a matter of law and the facts 
should go to the jury. Damn v. N. J. St. Ry. Co., 70 N. J. Law, 338; 
Priesmyer v. St. Louis Transit Co., 102 Mo. App., 518. 



